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international as well as U.S. infringement litigation.  In particular, Ms. 
Stroder manages the domestic and international trademark portfolio of one 
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communities with intellectual property issues.  She gives seminars and 
workshops nationally on legal issues facing the advertising industry, 
including ownership and licensing problems, rights of publicity and privacy, 
trademark protection, and false advertising. 
 
Ms. Stroder is well-versed in technology issues related to licensing and 
copyright, and devotes a significant part of her practice to advising on 
transactions and litigation involving software, websites and open source 
issues.  In the past six months, she has assisted in three federal cases 
arising from disputes over source code misappropriation, and has worked 
with Fortune 100 companies on complex software development projects.  
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Lawyers and Accountants for the Arts, a non-profit organization that 
provides free legal and accounting services to low-income artists and arts 
organizations.  In her capacity with the arts community, Ms. Stroder 
regularly speaks on artists’ legal issues, such as commission and gallery 
representation, consignment and bailment issues, authentication and 
forgery, and copyrights.  Ms. Stroder is adjunct professor of intellectual 
property and copyright law at the University of Missouri, Kansas City 
School of Law, and she also writes a monthly column on issues facing the 
art licensing community for the Licensing Journal. 
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OUTLINE 
 

 What is a copyright? 
  
 A “copyright” is actually a group of six (sometimes more) exclusive rights to use creative 
works.  They include the right to reproduce a work, distribute it publicly, display or perform it 
publicly, and prepare derivatives of the work.  Sometimes you also have the right to be attributed for 
your creation of the work, and the right to prevent others from destroying the work.  In some 
countries, but not the US, you have the right to a piece of the sale price anytime the work is sold. 
 
 What’s copyrightable? 

  
 Just about anything that’s creative, as long as it’s “fixed” in some tangible medium.  So an 
idea or concept isn’t copyrightable, but if you draw a picture of your concept, the picture would be.  
The work just has to be “original.”  And the U.S. has a very low threshold for “originality”: 
“minimal creative spark, no matter how crude or humble.”  You all can manage that. 
 
 Here is a short list of some kinds of works that are almost always entitled to copyright 
protection:  paintings, illustrations, photographs, etchings, sculptures, textile designs, choreography, 
motion pictures (of all kinds, from commercials to feature films), architectural works, architectural 
drawings and plans, software code, websites, books, short stories, poems, manifestos, scripts, 
treatments for TV show and movies, semiconductor chip designs, vessel hulls, some costumes, some 
dolls, some pieces of furniture, tattoo designs. 
 
 Here is an almost exhaustive list of the things that you would think might be copyrightable 
but aren’t: sports games (but the broadcasts are, because they’re motion pictures), short catch 
phrases (You’re Fired!, That’s Hot), titles, your face, your alien abduction (I’m not kidding, it’s an 
FAQ on the Copyright Office website, and I’ve had this question before from a client), your Elvis 
sighting (same), any work created prior to 1923 (although it may be entitled to other forms of 
protection, like trademark or rights of privacy/publicity). 
 

 What do you have to do to get a copyright? 
  
 Create something.  If you can put it down on paper (or some other tangible format), you have 
a copyright.  There is no magic necessary, nor any affixing of copyright notices of filing of forms. 
 
 Who owns what? 

 
 The person who created the work is the “author” (we say “author” even if it’s not a book, 
that’s just a term of art for the creator), and will always be the author.  The person who owns the 
right is the “owner” or “claimant.”  The author owns all the rights at first, so the author is usually the 
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claimant/owner too.  The author can transfer rights to someone else.  Transferring all the rights is 
called an “assignment,” transferring only some rights is called a “license.”   
 
 If an employee creates something while in the scope of his employment, then the employer is 
the author of the work.  The employee has no rights whatsoever in the work (unless the employer 
gives them to him, or unless they agree in writing otherwise). 
  
 There is a STRONG presumption against giving up rights, so if you want rights from 
someone else, it’s best to get it in writing, or a court may not presume that you got what you think 
you got.  Ask the New York Times about this, they learned it the hard way a couple of years back. 
 
 What can I use of other people’s stuff? 

  
 Presume nothing.  The law of infringement and fair use is ever-changing and not uniform.  
What might have been infringement twenty years ago is no longer, what wasn’t ten years ago is 
today.  Standards of fair use have changed enormously since the advent of the Internet.  Assume that 
if you want to use something that someone else created, you will need to get rights. 
 
 There are some situations that are cut and dried, but most cases are very fact-intensive and 
subject to many interpretations. 
 
 What can other people do with my stuff? 

  
 Presume nothing.  See the point directly above.  If someone else used your work, it very well 
might be infringing. 
 
 How long does a copyright last? 

  
 For works created after 1978, the life of the author plus 70 years.  If the author is an entity 
(because its employee created it), then the term is 120 years from creation or 95 years from 
“publication,” whichever comes first. 
 
 For works created prior to 1978, figuring out the term requires navigation of one of the most 
complex sets of rules Congress ever enacted.  But works created prior to 1923 are no longer subject 
to protection, at least in the U.S. 
   
 Why do I need to register my copyright? 

  
 Because you can’t enforce your copyrights until you have registered your claim to copyright 
with the Copyright Office (with very few exceptions).  It takes between 2-6 months to get a 
registration certificate once you file your application.  That’s a long time to wait when someone is 
infringing your work.   
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 Plus, if you register your claim to copyright early enough, you may be able to get enhanced 
damages in an infringement suit, and your attorneys’ fees reimbursed if you win.   
 
 Is registering a copyright easy? 

 
 Yep.  Forms attached. Copyright Office very helpful with questions.   
 
 How much does it cost? 

  
 In most cases, $45 per application.  If you want your application rushed, you pay an 
additional $690 for the privilege. 
 
 What’s “fair use”? 

 
 That’s when your use of someone else’s copyright-protected work is tolerated by the law, 
usually because of First Amendment concerns.  Determining whether a use is “fair” requires analysis 
of four factors: 1) the nature of the use (educational, commentary/criticism, commercial), 2) the 
nature of the work taken (very creative vs. factual, published vs. unpublished), 3) the amount AND 
SUBSTANTIALITY of what was taken, 4) the effect on the market for the original work (displacing 
a sale vs. no effect because there’s no market for the work) 
 
 Is it the same in other countries? 

 
 Some laws are the same, some aren’t.  Every country is a little different. 
 
 What do I do if I find out someone’s ripping off my work? 

 
 Depends on who it is, how bad it is, in what medium (i.e., internet vs. book), and what the 
effect on you is.  Whatever you do, do not send a nasty letter or email to someone threatening to sue.  
This may give them leverage to sue you first.  If someone is making a hefty profit off your work, or 
depriving you of a lot of revenue (and by “a lot” I mean tens of thousands of dollars), you might 
have a lawyer look at it and send a letter or institute an infringement suit. 
 
 Am I going to get arrested for downloading music? 

  
 Yes.   
 
 What if something’s “public domain”? 
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 It probably isn’t.  What you think of as “public domain” is not the same as what the courts 
think of as “public domain.”  If it REALLY is in the public domain, you can use it, so long as there 
isn’t another problem like trademark rights or rights of privacy that get in your way.  See how tricky 
“public domain” is? 
 
 What does that even mean anyway? 

 
 “Public domain” refers to works that are no longer subject to copyright protection, because 
they’re too old, or they were divested of protection in some way.  In some cases, people actually 
“inject” their works into the public domain.  This is especially true with open source software. 
 
 What do I do if someone puts my stuff up on their website? 

  
 Ask them (nicely) to take it down.  If they don’t, ask them again, more sternly.  If they still 
don’t, ask a lawyer to help you with a DMCA notice. 
 
 What do I do if BIG COMPANY rips off my stuff? 

 
 Same as if anyone else does.  Assess the value to you, the potential recovery in an 
infringement suit, and your financial and emotional wherewithal to withstand years of litigation. 
 
 Can’t I use other people’s stuff if I don’t use more than 15%? 

  
 That’s a myth.  There’s no magic percentage.  The amount you take is often less important 
that the substantiality, or importance, of what you take. 
 
 So what’s a trademark then? 

  
 A trademark is a word or symbol or phrase that a consumer associates with a particular 
product or service.  Trademark law is set up to protect consumers from being confusing into thinking 
the product or service they buy is associated with someone else.  Some trademarks can be 
copyrightable, such as a very creative logo.  Other than that, there’s very little overlap. 
 
 And what’s a patent? 

 
 A patent is a limited monopoly over an idea, concept, method, device, etc.  It protects 
functional, useful inventions, not creative works of authorship.  Some works that are patentable 
can also have components that are copyrightable (software, for example, can have patentable 
processes and concepts, while at the same time the source code is copyrightable).         
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 A BRIEF HISTORY OF COPYRIGHT 
The origin of copyright protection 

In 1886, French poet Victor Hugo led delegates from ten nations to meet in Bern, 
Switzerland to create the Berne Convention for the Protection of Literary and Artistic Works, a 
treaty which would become the world’s foremost international agreement relating to intellectual 
property.1 At that time, all member nations provided some measure of copyright protection to works 
of literature, paintings, and sculpture.2 The protections given to literary and artistic works were the 
culmination of several centuries of evolving copyright law in Europe.   

Gutenberg’s invention of the printing press in 1436 sparked the need for copyright 
protection.3 In the traditional publishing process (which still exists today for the most part), an author 
sold his manuscript to a bookseller, the medieval equivalent of a publishing house.4 Once the author 
had sold the manuscript, he lost all rights in it.5 The bookseller had the right to publish, reproduce, 
and collect profits from the sale of the book.6 “Prior to the printing press, booksellers copied authors’ 
manuscripts by hand....  After the invention of the printing press, however, booksellers could copy 
authors’ manuscripts at a much faster rate.  Profits from the sales of books helped the booksellers 
recover the costs of both the authors’ manuscripts and the printing press.”7 

Though the printing press substantially increased the profits booksellers could realize from 
authors’ manuscripts, it also created the modern-day literary pirate.  Pirate booksellers could “copy 
books already published by ‘legitimate’ booksellers.”8 Because the pirate bookseller did not have to 
pay the author for the original manuscript, the pirate could sell copies of the pirated book at a much 
lower price than the legitimate bookseller could.9 In addition, the pirate bookseller could wait to see 

                                                 
1 Natalie Wargo, Note, Copyright Protection for Architecture and the Berne 

Convention, 65 N.Y.U. L. REV. 403 (1990).  Those ten nations were Belgium, France, Germany, 
Haiti, Italy, Liberia, Spain, Switzerland, the United Kingdom, and Tunisia.  Vanessa N. Scaglione, 
Note, Building Upon the Architectural Works Copyright Act of 1990, 61 FORDHAM L. REV. 193 n. 5 
(1992).  As quite probably the most famous French author in the world at the time, Victor Hugo was 
himself the victim of countless acts of piracy outside of France.  See Ralph Oman, The Impact of the 
Berne Convention on U.S. Copyright, 455 PLI/PAT 233, 237 (1996).  Thus, Hugo had a personal 
stake in effecting international copyright protection and was a vociferous lobbyist for such laws both 
in France and abroad.  Id.   

2 Dawn M. Larsen, Note, The Effect of the Berne Implementation Act of 1988 on 
Copyright Protection for Architectural Structures, 1990 U. ILL. L. REV. 151, 153 (1990). 

3 See Peter Burger, The Berne Convention: Its History and Its Key Role in the Future, 3 
J. L. & TECH. 1, 3 (1988). 

4 See id. 
5 See id. 
6 See id. 
7 Peter Burger, The Berne Convention: Its History and Its Key Role in the Future, 3 J. 

L. & TECH. 1, 3 (1988). 
8 Id. 
9 See id. 
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which books were in demand; the pirate took no risk that a book would be a commercial flop.10 
Booksellers suffered the economic consequences in lost sales and profits.   

Significantly, authors themselves did not suffer under this system.  Indeed, authors might 
have benefited in that more copies of their work meant increased name recognition and “following.”  
Since authors gave up rights in their works once they sold their manuscripts to the booksellers, the 
booksellers themselves were the group affected by piracy, and the group that was the most vocal in 
urging governments to enact statutory protection for their trade.   

The booksellers successfully lobbied their respective sovereigns for protection in the form of an 
exclusive right, better known as a ‘privilege.’  The privilege gave a legitimate bookseller the 
exclusive right to print and sell a specific author’s manuscript for a limited time.  In essence, 
government bestowed upon the printer a limited monopoly.11 

In 1495, the city of Venice granted the first privilege to a publisher.12 
The privilege system began a symbiotic relationship between authors, booksellers and 

governments.  Governments would only grant privileges to those booksellers whose political views 
were favorable to the government, booksellers would only publish manuscripts of authors whose 
views were sympathetic to their own, and authors would only submit manuscripts to booksellers who 
were sure to be granted a privilege.13 

Privileges resembled modern copyright laws in that they set the duration of time a work 
would enjoy protection, they granted an exclusive right to publish the work, and they set penalties 
for infringement.14  Printers whose publications had been pirated were entitled to seize the offending 
copies, and the privileges sometimes provided for damage awards.15  As was the case in many 
medieval institutions, “[t]he bestowing of a privilege was often a corrupt affair.  Indeed, it is 
believed that ‘money payments were made to Court favourites in return for their good offices in 
securing these privileges.’”16 The privilege system endured for two hundred years, until the early 
eighteenth century.17 

Diverging views: moral rights versus economic rights 
The eighteenth and nineteenth centuries saw a split in copyright philosophy between Great 

Britain (and its American colonies) and the European continent.  In Great Britain, copyright 

                                                 
10 See id. at 3 n. 8. 
11 Peter Burger, The Berne Convention: Its History and Its Key Role in the Future, 3 J. 

L. & TECH. 1, 4 (1988). 
12 Id. at 4 n. 11. 
13 See id. at 4. 
14 See id. 
15 See Peter Burger, The Berne Convention: Its History and Its Key Role in the Future, 3 

J. L. & TECH. 1, 4 n. 12 (1988). 
16 Id. at 4 n. 13. 
17 Id. at 4.  Three factors led to the demise of the privilege system: “First, printers began 

to abuse their monopoly power, thereby angering their sovereigns in the process....  Second, as 
governments became more mature, the need for censorship began to diminish.  Finally, authors 
became more active in arguing for protection of their own rights.”  Id. (citations omitted). 



 

 
21249563\V-1 

protection was still more or less an economic creature—statutes protected those who would benefit 
economically from having exclusive rights of publication, namely, booksellers.18  In 1709, Great 
Britain passed the Statute of Anne, which recognized rights in literary works as a limited property 
right.19  Authors had only the rights to publish and reproduce their work, and authors could sell those 
rights to others.20  Any other rights had to be secured by contract.21  “In essence, the approach 
adopted by Great Britain and subsequently in the United States did not differ significantly from the 
old privilege system....”22 

By contrast, on the European continent, the idea of “moral rights” took hold.  “Moral rights” 
focus on the creator of a literary or artistic work, rather than on the holder of the right to publish or 
reproduce the work.23  Moral rights are “personal to authors and exist independently of the 
proprietary aspects of copyright.”24 Well-recognized moral rights include: 

the right to be known as the authors of their work; to prevent others from being named as the author 
of their work; to prevent others from falsely attributing to them the authorship of work which they 
have not in fact written; to prevent others from making deforming changes to their work; to 
withdraw a published work from distribution if it no longer represents the views of the authors; and 
to prevent others from using the work or the authors’ names in such a way as to reflect on their 
professional standing.25 

Statutes that protected authors’ rights as well as publishers’ replaced the privilege system in Europe 
and became the basis for the Berne Convention and modern copyright law. 

European nations and their colonies continued to develop copyright law throughout the 
eighteenth and nineteenth centuries, with continental European countries focusing almost exclusively 
on the natural “moral” rights of authors (droit d’auteur), and Anglo-American law focusing on 
economic rights of copyright holders.26 The need for international copyright protection emerged as 
transportation and communication became more accessible and the middle classes became more 
literate. 

The development of international copyright protection 
                                                 

18 See Ralph Oman, The Impact of the Berne Convention on U.S. Copyright, 455 
PLI/PAT 233, 239 (1996). 

19 See Peter Burger, The Berne Convention: Its History and Its Key Role in the Future, 3 
J. L. & TECH. 1, 5 (1988). The “natural property right” was limited in that the right was assignable 
and existed for only fourteen years.  Id. 

20 Id. at 6. 
21 Id. 
22 Id. 
23 See Peter Burger, The Berne Convention: Its History and Its Key Role in the Future, 3 

J. L. & TECH. 1, 6 (1988). 
24 Dawn M. Larsen, Note, The Effect of the Berne Implementation Act of 1988 on 

Copyright Protection for Architectural Structures, 1990 U. ILL. L. REV. 151, 155 n. 40 (1990). 
25 Id. 
26 See Peter Burger, The Berne Convention: Its History and Its Key Role in the Future, 3 

J. L. & TECH. 1, 7 (1988). 
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Individual nations’ copyright laws protected their citizens only within national borders.  As 
late as 1850, no country’s laws protected foreign authors or their works.27  Each nation entered into 
reciprocity treaties one by one, securing copyright protection in one nation for a corresponding 
protection to that nation’s authors in its own country.28  Finally, in 1852 France enacted copyright 
legislation that protected both foreign and domestic works.29  Few nations followed France’s lead by 
enacting sweeping protections for foreign authors; nevertheless, through the second half of the 
nineteenth century, international protection for authors’ works increased.30  “In 1858, six years after 
France’s landmark Decree, the first international Congress of Authors and Artists met in Brussels.  
The work of this group laid the groundwork for the drafting and signing of the Berne Convention.”31 

This group met again in 1861 and 1877, each time adopting resolutions urging governments 
to pass legislation protecting authors.32  In 1878, Victor Hugo and his supporters formed the 
Association Littéraire et Artistique Internationale, which began drafting an international agreement 
for the protection of literary and artistic works.33  The Association met again in 1882 and 1883, when 
it called together countries interested in forming an international union for copyright protection.34  
Those nations met again in 1886 in Bern, Switzerland to create the Berne Convention.35 

The Anglo-American copyright philosophy won the day in 1886, as moral rights were not 
included among the protections the original Berne Convention granted.36  Indeed, the Convention’s 
main requirement was that nations extend to foreign authors the same protections offered to 
nationals.37  Since Berne Convention countries’ laws varied as to duration of protection, works 
protected, and moral rights, negotiating compromise as to these formalities would have brought the 
Convention to a halt.38 

The development of copyright law in the United States 

Though the Constitution empowers Congress to pass copyright laws,39 copyright protection 
was available in the United States long before the Constitution’s ratification: 
                                                 

27 Id. at 8. 
28 Id. at 8-9. 
29 Id. at 9. 
30 See Peter Burger, The Berne Convention: Its History and Its Key Role in the Future, 3 

J. L. & TECH. 1, 9 (1988). 
31 Id. at 10. 
32 Id. at 11. 
33 Id. 
34 See Peter Burger, The Berne Convention: Its History and Its Key Role in the Future, 3 

J. L. & TECH. 1, 11 (1988). 
35 Id. 
36 Id. 
37 See Peter Burger, The Berne Convention: Its History and Its Key Role in the Future, 3 

J. L. & TECH. 1, 17 (1988). 
38 Id. at 18. 
39 “The Congress shall have Power.... [t]o promote the Progress of Science and useful 

Arts, by securing for limited Times to Authors and Inventors the exclusive Right to their respective 
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At the time of the Constitutional Convention, twelve of the thirteen states in the union provided 
statutory copyright protection for authors within their respective states.  In an attempt to promote 
literary and graphic arts, the individual state laws secured authors the exclusive right to make and 
distribute copies of their work product.  These laws, however, failed to provide authors adequate 
protection for their creations for two reasons.  First, the individual laws were unenforceable beyond a 
state’s jurisdiction.  Second, there was no uniformity among state laws.  These limitations forced 
authors to obtain a copyright for their works in each of the individual states.  The authors’ only 
alternatives were to either distribute the work in only one state or forego copyright protection 
entirely.40 

The Constitution’s Copyright Clause allowed Congress to pass the Copyright Protection Act of 
1790.41  The Copyright Protection Act borrowed from the Statute of Anne the requirement that 
authors’ works be protected for fourteen years.42 The Act “granted the exclusive right of publication 
to the authors or their assigns for any ‘book, map or chart’ ... with the possibility of renewal for an 
additional fourteen years, as long as the authors met the requirements of registration, deposit and 
notice.”43 

The Copyright Act did not change much in the nineteenth century, although “[b]y 1870, the 
list of protected subject matter had been expanded to include drawings, and models or designs 
intended to be perfected as works of the fine arts.”44  The United States declined to join the Berne 
Convention in 1886, perhaps because at that time, the United States was notorious for its piracy of 
foreign works.45  Instead, the United States entered into bilateral agreements with individual 
nations.46 These agreements allowed the United States citizens to seek redress in nations that were 
parties to these agreements, but there was no uniform set of protections or procedures for copyright 

                                                                                                                                                             
Writings and Discoveries.”  U. S. CONST. art. I, § 8, cl. 8.  The Copyright Clause was one of the only 
constitutional provisions that did not draw debate from the Constitutional Convention’s delegates, 
perhaps because of the Statute of Anne’s pervasiveness in Europe and the prevalence of copyright 
laws in the United States.  See Irah Donner, The Copyright Clause of the U. S. Constitution: Why 
Did the Framers Include it with Unanimous Approval?, 36 AM. J. LEGAL. HIST. 361, 366 (1992). 

40 Clark T. Thiel, The Architectural Works Copyright Protection Gesture of 1990, or, 
“Hey, That Looks Like My Building!”, 7 DEPAUL-LCA J. ART & ENT. L. 1, 3-4 (1996) (citations 
omitted).  Only Delaware did not provide copyright protection prior to the Constitutional 
Convention.  Id. at 3 n. 9. 

41 Dawn M. Larsen, Note, The Effect of the Berne Implementation Act of 1988 on 
Copyright Protection for Architectural Structures, 1990 U. ILL. L. REV. 151, 154 (1990). 

42 Id. 
43 Id. 
44 Christopher Dremann, Copyright Protection for Architectural Works, 23 AIPLA Q.J. 

325, 327 (1995). 
45 See Natalie Wargo, Note, Copyright Protection for Architecture and the Berne 

Convention, 65 N.Y.U. L. REV. 403, 405 (1990) (citations omitted).  “The growing number of 
American copyright exports after World War I gave the United States the incentive to abandon its 
status as an international outlaw.”  Id. at 405 n. 9. 

46 Dawn M. Larsen, Note, The Effect of the Berne Implementation Act of 1988 on 
Copyright Protection for Architectural Structures, 1990 U. ILL. L. REV. 151, 154 (1990). 
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protection.47  In 1891, Congress amended the Copyright Act to protect foreign authors’ works; 
however, the protections afforded artists were overshadowed by the greater protections given 
American publishers.48 Books could not be protected unless “printed from typeset plates, negatives, 
or drawings on stone made in the United States.”49 

In the early part of the twentieth century, the United States’ attitude toward foreign copyright 
protection shifted as U.S. artists and corporations became the victims of piracy more often than 
perpetrators.50  “After World War I, the foreign market for United States goods grew rapidly.”51  
United States artists and corporations began lobbying Congress to extend copyright protections to 
foreign authors and artists in an attempt to give the United States more credibility in international 
copyright negotiations.52  Many countries saw the United States’ refusal to enter Berne as an affront; 
the United States wanted foreign protection for its own artists and authors, but it was reluctant to 
amend its laws to provide greater protection to foreign artists than already existed in United States 
law.53 

Resisting moral rights 
  

The United States’ reluctance to enter Berne stemmed from the fundamental philosophical 
differences in copyright ideology inherent in Europe throughout the previous century.  Continental 
nations saw artists’ and authors’ rights in their works as natural rights.  Copyright protection, and 
later moral rights, were a way to protect authors’ “natural rights” in their creations.  In Great Britain 
and the United States, copyright protection was seen as a way to encourage artists’ creativity to the 
benefit of the public.  If artists or their assigns were guaranteed exclusive publication and 
reproduction rights, they would be encouraged to continue to create works of art or technology that 
would benefit the public.  European countries protect art for art’s sake; Great Britain and the United 
States protect art for the public’s sake. 

Nowhere is the philosophical difference more apparent than in the disparate attitudes toward 
copyright protection for architecture throughout the twentieth century.  While Berne nations saw 
architecture as a creation worthy of protection, U.S. lawmakers saw no public benefit in protecting 
such utilitarian works.54  However, architecture is more than utilitarian: 

Architecture is art and science....  The architectural design process proceeds from analysis to 
synthesis.  The end product contains both the rational and the romantic; it can be, at the same time, 
both innovative and imitative.  ...  The constructed building can be for shelter, work, recreation, 

                                                 
47 See id. 
48 See id. at 155 n. 42. 
49 Dawn M. Larsen, Note, The Effect of the Berne Implementation Act of 1988 on 

Copyright Protection for Architectural Structures, 1990 U. ILL. L. REV. 151, 155 n. 42 (1990). 
50 See id. at 155. 
51 Id. 
52 See id. 
53 See id. 
54 See Christopher C. Dremann, Copyright Protection for Architectural Works, 23 

AIPLA Q. J. 325, 327-28 (1995). 
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education, health, worship—almost anything from the purely utilitarian to the monumental, from the 
mundane to the sublime, from the warehouse to the Bauhaus.55 

U.S. lawmakers focused only upon the utilitarian aspects of architecture, while Berne nations 
embraced both the artistic as well as the useful functions of architecture.56 

The gap between Berne Convention protections and United States copyright law grew wider 
after the 1928 Rome Conference, in which Berne delegates added the requirement that member 
nations protect artists’ moral rights.57 Congress moved closer to ratifying the Berne Convention in 
later years, actually ratifying the Convention in 1935.58  However, only three days after the initial 
ratification, Congress called for reconsideration, and the vote was nullified.59 Interest in copyright 
issues waned during World War II, and shortly thereafter the United States resumed its move toward 
greater international protection for its citizens’ works.60 

However, rather than join the Berne Convention, which required recognition of moral rights, 
the United States led the formation of the Universal Copyright Convention (U.C.C.), administered 
through the United Nations Educational, Scientific, and Cultural Organization (UNESCO).61 The 
U.C.C. provided fewer protections to artists and authors than the Berne Convention did, and did not 
require adherents to recognize moral rights.62 Though involvement in the U.C.C. provided U.S. 
authors and artists some protections in foreign courts, the United States still lacked credibility 
because of its reluctance to enter the Berne Convention.63 Other nations hesitated to afford U.S. 
artists the full protection of their copyright laws when U.S. laws did not offer the same level of 

                                                 
55 Raleigh W. Newsam, II, Architecture and Copyright—Separating the Poetic from the 

Prosaic, 71 TULANE L. REV. 1073, 1076-77 (1997). 
56 See Keith P. Ray, An Analysis of the Architectural Works Copyright Protection Act of 

1990, 15 APR-Construction Law. 23 (1995). 
57 See Dawn M. Larsen, Note, The Effect of the Berne Implementation Act of 1988 on 

Copyright Protection for Architectural Structures, 1990 U. ILL. L. REV. 151, 155 (1990).  U.S. 
businesses, publishers in particular, were opposed to protecting authors’ moral rights.  If the United 
States recognized authors’ moral rights, then the publishing company that held the copyright to a 
literary work would be severely limited in its ability to reprint a work or remove it from production.  
See Raleigh W. Newsam, II, Architecture and Copyright—Separating the Poetic from the Prosaic, 
71 TULANE L. REV. 1073, 1077 (1997). 

58 Ralph Oman, The Impact of the Berne Convention on U.S. Copyright, 455 PLI/PAT 
233, 236 (1996).  Congress “withdrew the ratification when it was learned that the implementation 
legislation had not been prepared.”  Natalie Wargo, Note, Copyright Protection for Architecture and 
the Berne Convention, 65 N.Y.U. L. REV. 403, 444 n. 247 (1990) 

59 Ralph Oman, The Impact of the Berne Convention on U.S. Copyright, 455 PLI/PAT 
233, 236 (1996). 

60 Dawn M. Larsen, Note, The Effect of the Berne Implementation Act of 1988 on 
Copyright Protection for Architectural Structures, 1990 U. ILL. L. REV. 151, 155 (1990). 

61 Id. 
62 Id. 
63 See H.R. REP. NO. 735, 101st Cong. 2d Sess. 3, 11 (1990), reprinted in 1990 

U.S.C.C.A.N. 6935, 6942.  (hereinafter H.R. REP. NO. 735). 
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protection to their citizens.64 Congress recognized the problem, and in 1976 amended the Copyright 
Act to more closely parallel Berne Convention protections.  Architecture was still absent from the 
list of protected works, except for those structures which served no utilitarian purpose—monumental 
works. 

Reconsidering Berne membership 

In 1984, the United States withdrew from UNESCO, making its duties and protections under 
the U.C.C. uncertain.65  The United States lost its voice in UNESCO, and with it, its ability to effect 
changes in international copyright law.66 As U.S. software producers and publishers lost profits to 
foreign piracy, Congress revisited the idea of joining the Berne Convention.67 Berne membership 
would give the United States legitimacy in copyright negotiations.68  Congress favored ratification 
because it would “ensure a strong, credible U.S. presence in the global marketplace.”69 The Senate 
report noted that “[t]he U.S. International Trade Commission estimated ... that U.S. companies lost 
between $43 billion and $61 billion during 1986 because of inadequate legal protection for United 
States intellectual property, including copyrights.”70  Congress also observed that China, the country 
most notorious for pirating U.S. works, had expressed interest in joining the Berne Convention.71 

President Reagan signed the Berne Convention Implementation Act into law on October 31, 
1988.  The 1988 changes to American copyright law did not include protection for architectural 
works.72 Instead, the changes simply reiterated that architectural drawings and plans were 
protected.73 The Senate ordered the Copyright Office to conduct a study on the propriety of 
extending copyright protection to completed architectural works.74  That study concluded that 

                                                 
64 Actually, American citizens could gain Berne protection for their works through the 

Berne “back door.”  S. REP. 100-352, at 7 (1988).  Article 3(3) of the Berne Convention allows 
protection for a work first published in a Berne nation, or published first simultaneously in a Berne 
nation and a non-Berne nation.  A U.S. author who wanted Berne protection for his work could 
publish the work in a Berne country within thirty days of publishing in the United States and receive 
protections in Berne nations under the Berne Convention.  S. REP. 100-352, at 8 (1988).  However, 
this option was not available to impecunious authors who could not afford simultaneous publication.  
Id. The “back door” is still an option for artists in non-Berne nations.  See Berne Convention, art. 
3(3). 

65 S. REP. 100-352, at 11 (1988). 
66 S. REP. 100-352, at 12 (1988). 
67 S. REP. 100-352, at 12 (1988). 
68 See S. REP. 100-352, at 11 (1988).  For example, “Thai officials repeatedly highlight 

the inconsistency of U.S. efforts to persuade the Thai government to combat piracy of U.S. works 
when [the U.S. does] not belong to Berne.”  S. REP. 100-352, at 12 (1988). 

69 S. Rep. 100-352, at 13 (1988). 
70 S. REP. 100-352, at 13 (1988). 
71 S. REP. 100-352, at 13 (1988). 
72 S. REP. 100-735, at 14 (1988). 
73 S. REP. 100-352.  Architectural plans and drawings had enjoyed copyright protection 

since the revisions to the Copyright Act in 1976. 
74 S. REP. 100-352. 
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existing United States copyright law, even after the Berne Convention Implementation Act, did not 
protect architectural works to the extent the Berne Convention required.75 

To rectify this shortcoming, Representative Robert W. Kastenmeier, Chairman of the House 
Subcommittee on Courts, Intellectual Property, and the Administration of Justice introduced two 
bills dealing with copyright protection for architecture: the Architectural Works Copyright 
Protection Act76 and the Unique Architectural Structures Copyright Act.77 The House Report stated 
that the “sole purpose” of extending copyright protection to architectural works was “to place the 
United States unequivocally in compliance with its Berne Convention obligations.”78 At the same 
time, Congress passed the Visual Artists’ Rights Act of 1990,79 recognizing limited moral rights of 
some artists in their works. 

It is important to note that the Berne Convention is but one of several copyright agreements 
to which the United States is a party.80  For example, GATT contains copyright provisions similar to 
the Berne Convention’s.81  However, “GATT [gives] the international copyright community the 
power to enforce its standards.  In fact the WIPO [which administers the Berne Convention] relies 
only on gentle moral persuasion, with theoretical recourse to the International Court of Justice, while 
the GATT has real teeth.”82  

                                                 
75 H. R. REP. NO. 101-735, at 21 (1990). 
76 H.R. 3990, 101st Cong. (1990). 
77 H.R. 3991, 101st Cong. (1990).  The “Unique Architectural Structures Copyright Act” 

would have excluded from the definition of “useful article” in 17 U.S.C. § 101 “one-of-a-kind 
buildings and other three-dimensional structures that possess a unique artistic character.”  
Christopher C. Dremann, Copyright Protection for Architectural Works, 23 AIPLA Q. J. 325, 336 n. 
46 (1995).  Congress rejected the proposal because it was “too subjective to be applied consistently 
by the Copyright Office and the courts.”  Id. 

78 H. R. REP. 100-735, at 21. 
79 H. R. REP. NO. 101-514 (1990). 
80 See Ralph Oman, The Impact of the Berne Convention on U.S. Copyright, 455 

PLI/PAT 233, 246-47 (1996). 
81 Id. 
82 Id. at 245. 
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HOW LONG DOES A COPYRIGHT LAST? 
Termination Rights under Section 203 

 
Just when you thought getting it all in writing would make your licensing arrangements 

airtight, along comes January 1, 2003.  That date silently marked a milestone in United States 
copyright law that could prove to have profound effects on the art licensing industry, especially for 
licensees.  The 1976 Copyright Act (rather a misnomer, considering it became effective in 1978) 
provides that for any assignment or license of rights in a copyrightable work executed after January 
1, 1978, the author or his heirs can terminate that assignment or license as early as thirty-five years 
after the date the agreement was executed.83  The author can terminate the transfer of rights 
notwithstanding any agreement to the contrary.84   

You read that right.  Even if the author signed a contract promising to assign or license her 
rights forever and ever amen, that contract is null and void if the author decides she wants to 
recapture her rights in her work.  So what does January 1, 2003 have to do with anything?  If an 
author executed a license in his work on January 1, 1978, the author can terminate that license as 
early as January 1, 2013, exactly thirty-five years from the date of execution of the agreement.85 The 
Copyright Act, however, provides for a broad notice period before exercise of this termination right.  
To effect the termination, the author must give notice to the licensee no more than ten years nor less 
than two years prior to the intended exercise date.86  Thus, if the author in this example wanted to 
give the maximum allowable notice to his licensee, he could send his notice on January 1, 2003, 
giving the licensee ten years’ notice of the author’s intent to terminate the license.  Theoretically, 
some assignees and licensees already could have received notice of intent to terminate licensing or 
assignment agreements executed early in 1978.   

Licensees can take some comfort in the fact that there are a number of noteworthy 
exceptions.  The first and perhaps most important caveat to the termination right is that it will not 
affect rights to any derivative works made by the licensee or assignee prior to the termination date.  
Another important exception for licensees is the exception for transfers by will.87  If the author 
transfers her rights to another person or entity by will, the author’s heirs cannot undo that transfer.  
At this point, some explanation of the term “heirs” is helpful.  Although we tend to refer to anyone 
who derives some benefit from a decedent’s estate, whether by will or otherwise, as an “heir”, 
technically, an “heir” is only a person who takes part of a decedent’s estate by intestate succession.  
A decedent passes his property by intestate succession when he dies without leaving a will.  In such 
a case, state statute defines who will receive the decedent’s property, and those people are the 
decedent’s “heirs”.  Only heirs “inherit” property, “inherit” is another commonly-used term that has 
a much narrower meaning to lawyers than to laypeople.   

When a decedent leaves a will, the people and entities named in that will are not “heirs,” they 
are “devisees” (or sometimes “legatees”).  This is because the legal term for the action a will creates 
is “devise” or “legacy”.  A decedent “devises” his property to his “devisees” by way of a will, 

                                                 
83 17 U.S.C. § 203(a) (2002). 
84 Id. 
85 17 U.S.C. § 203(b). 
86 17 U.S.C. § 203(b). 
87 17 U.S.C. § 203(a). 
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whereas a decedent’s “heirs” claim his property by “inheritance” when the decedent fails to leave a 
will.   

Section 203 makes use of this terminology to sort out who gets to exercise the termination 
right after the author’s death.  No matter what the author has done with his will, no matter to whom 
the author has left his property, the Copyright Act dictates who “inherits” the termination right.88  
The author cannot “devise” his termination right to anyone.  Those “heirs” to the termination right 
are as follows: if the author left a widow or widower but no children, the author’s surviving spouse 
inherits the entire termination right.89  If the author left a spouse and children, then the surviving 
spouse takes half the termination right and the children take the other half, divided equally among 
them.90  For example, if an author left a spouse and two children, the surviving spouse would take 
half the termination right, and the two children would share the other half equally, each receiving 
one-quarter of the termination right.  If the author left no spouse but left children, the children would 
all take equal portions of the termination right.91  This arrangement mirrors the inheritance statutes 
of most states.   

This section interacts a bit awkwardly with the exception for transfers of rights by will.  Let’s 
say an author devises his rights in all of his works to his favorite charity by will.  That charity is then 
the “devisee” of those rights.  Let’s assume further that the author had no surviving spouse but had 
three children, to whom the author left absolutely nothing in his will.  Even though the author clearly 
intended for his children to have nothing, the children will “inherit” the termination right.  The 
children cannot, however, undo the transfer to the charity because that transfer was made by will.  
What, then, of any licenses that the author made prior to the transfer by will?  The children could 
terminate those licenses, but the Copyright Act is unclear about to whom the rights in the affected 
works would revert.  Would the rights go to the children under section 203 as the statutory heirs, or 
would the rights revert to the charity as the beneficiary of a transfer by will?  One thing is sure: the 
children could wreak havoc on the charity’s licensing efforts by wielding their power under this 
section.   

Another important exception is that authors of “works made for hire” cannot exercise the 
termination right.92  This exception will be of less consequence to those who license works of 
individual artists, especially relatively unknown names.  For licensees that work with large studios, 
however, the works made for hire exception will save the worry and expense associated with section 
203, since many of those works are created by staff artists who are employees of the studio (in such 
a case, the studio, and not the individual artist, would be the author for copyright purposes).  The 
Copyright Act’s definition of “works made for hire” becomes of paramount importance in this 
context. 

One fine point of the work made for hire doctrine is that it cannot be modified by contract.  
That is, the Copyright Act defines what a work made for hire will be, and no amount of legal 
mumbo-jumbo will reverse that definition.  A “work made for hire” can be either a work created by 
an employee acting within the scope of his employment or one of a short list of commissioned works 

                                                 
88 17 U.S.C. § 203(b)(2). 
89 17 U.S.C. § 203(b)(2)(a). 
90 17 U.S.C. § 203(b)(2)(b). 
91 17 U.S.C. § 203(b)(2)(c). 
92 17 U.S.C. § 203(a). 
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for which the author the hiring party have agreed in writing to consider works made for hire.93  As a 
practical matter, this short list includes items that are likely not helpful to most art licensees (the list 
includes things like standardized tests, atlases, and soundtracks).   

Licensees might hope that simply by stating in a license agreement that a licensed work will 
be considered a work made for hire, the licensee can avoid the potential for cancellation of a 
licensing arrangement.  The Copyright Act doesn’t let a licensee off this easily.   If the work wasn’t 
created by an employee for his employer or if it’s not on that short list, it won’t be a work made for 
hire, no matter what the contract says.   

So how can licensees prepare for the possibility of termination?  First, most license 
agreements don’t run for thirty-five years anyway, so they won’t likely be affected.  Many art 
licensing contracts have only two or three year terms, possibly with renewal rights for additional 
terms of a few years each.  In that case, section 203 gives the licensee no more worry than it already 
has with respect to its licensing contracts.  The licensee has to renegotiate every few years or so 
anyway, so it takes the risk that that the licensor will decide to terminate the relationship even 
without section 203.   

The real risk is not for “licensees” per se, but for assignees.  Any agent or licensing lawyer 
will tell an artist not to assign her rights to anyone.  Assignment divests the author of all rights in the 
work, and can be especially disastrous for newcomers who may not recognize the full potential of 
their work.  Many an artist has been lured into an assignment of rights by the relatively huge up front 
payment, only to realize later that a licensing arrangement would have been more profitable in the 
long run.94  For those artists who entered into assignment arrangements that proved to be less than 
advantageous, section 203 offers a way to recuperate lost profits.   

Art licensors can take some steps around section 203 to make their work more attractive to 
potential licensees and assignees.  While the licensor can’t devise his termination right, the licensor 
can devise the affected works themselves to a trust, giving the trustee the power to manage all 
licensing arrangements with respect to the works.  This won’t forestall the possibility that one of the 
statutory heirs to a termination right won’t attempt to exercise that right, but it might take away some 
of the motivation to do so.   Another way for an art licensor to make sure his statutory heirs don’t 
undo licensing or assignment arrangements meant to benefit others is to organize or incorporate as a 
business and make herself an employee.  In that respect, all works created thereafter would be works 
made for hire, not subject to the termination rights.95   

How can licensees prepare? First, repeat the lawyer’s mantra: get everything in writing.  In 
this case, the contract won’t protect the licensee or assignee from the possibility of termination, but it 
                                                 

93 17 U.S.C. § 101. 
94 Whether licensing would, in fact, be more profitable is debatable.  Perhaps the 

licensee would not have expended the effort to get the work in front of the public if it knew it would 
have to renegotiate for a higher royalty later.  Indeed, if an artist refused to assign, the potential 
assignee might have refused to close a deal entirely.   

95 This is trickier than it sounds, and I do not advise doing this in most circumstances.  
Why?  First, manipulating the works made for hire doctrine will also defeat the author’s own access 
to the termination right.  Second, the Supreme Court has enumerated the factors used for determining 
whether a work was created by an “employee,” and unless the artist takes steps to ensure that those 
factors are met, the work still will not be considered a work made for hire.  The artist would have to 
legitimately set up a business and legitimately become an employee to make this work.  Otherwise, 
states’ corporate “veil-piercing” laws would allow a statutory heir to make a court see through the 
sham to disavow the purported “employer/employee” relationship.   
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will perform one incredibly important function: it will set a date of execution of the transfer.  An 
assignment or exclusive license must be in writing anyway, but a non-exclusive license can be oral 
(even implied), and the termination right applies to those licenses too.  A licensee or assignee must 
be able to point to a specific day to determine when the notice period begins and ends and when the 
termination right can be exercised.  Those who manage large numbers of licenses or assignments 
should set up a sort of docketing system to track these important dates and plan for re-negotiation 
strategies for each affected work.   

In addition, the licensing or assignment contract should clearly state that all works prepared 
by the licensee or assignee that incorporate the affected work are derivative works.  The agreement 
should also spell out the formats in which the licensor or assignor is providing the work.  This 
provision may help forestall any argument that an electronic file, for example, is not a derivative 
work.   

Section 203 leaves more questions than answers.  Since 2003 is the first year any copyright 
author can take any action under the statute, no courts have interpreted the fine points of the 
procedure or effect.  As copyright authors invoke the statute, courts and Congress will surely be 
called upon to explain, expand upon, and perhaps scale back the provision.  Until then, however, 
artists as well as licensees and assignees would do well to prepare for section 203’s coming effects.   
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BENEFITS OF REGISTRATION 

Dentists joke about the patient who asks “Gee, doc, do I have to brush every tooth?”  The 
dentist then replies, “No, just brush the ones you want to keep.”  So, too, with copyrights.  You only 
need to register claims to copyright in the works you want to protect, which, for most artists, is all of 
them.  I’m often asked which works to register with the Copyright Office, or if all works can be 
registered together.  For art licensors, the issue is often moot: most license agreements require the 
licensor to register claims to copyright in any licensed work.  For those just starting, however, and 
for those with large portfolios of unlicensed work, the question is one of risk/benefit analysis.   

Why should an artist register claims to copyright in her work at all?  First, the Copyright Act 
does not allow a copyright owner to bring an infringement action unless the copyright owner has 
registered his claim to copyright in the work sought to be protected.  Even though a copyright 
“springs to life” at the moment a work is created, that “common-law copyright” has no teeth until the 
owner has registered the claim with the Copyright Office.  In addition, timely registration allows the 
copyright owner to collect, in many cases, much larger damage awards than if the copyright owner 
waits until he wants to sue an infringer to register his claim.  Timely registration also opens the door 
for the successful copyright owner to assert a claim for costs and attorneys’ fees incurred in 
prosecuting the infringement action.   

A copyright owner can, of course, wait until she needs to register claims to do so.  The price 
premium, however, does not justify the wait.  Registering a claim to copyright in the normal course 
costs $30 per work.  Waiting until the time to sue looms adds an “expedited handling” fee of $650 
per work.  Even with the expedited handling, the Copyright Office often takes more than two weeks 
to process a request for expedited registration.  Thus, waiting can be the most costly thing a 
copyright owner can do in the protection game.   

But again, which works to register?  Can you register all of your works at once?  Do you 
have to register claims to every work individually?  The answers are yes and yes, as contradictory as 
that might sound.  What follows is my standard response to any artist who asks me these questions.   

First, set a budget for registering claims to copyright.  A budget of zero dollars is not 
acceptable.  Registering a claim to copyright costs thirty dollars, and it’s the cheapest insurance 
policy you’ll ever buy.  Whatever your final budget is, double it.  You’ve underestimated your need 
for copyright protection.  If you’ve estimated that you’ll need to spend five hundred dollars on 
copyright registrations in any given year, you should probably be spending a thousand.  Don’t worry 
about legal fees: you shouldn’t need a lawyer to help you with copyright applications.  If you have 
questions, call the Copyright Office.    

Next, register an “umbrella” claim to copyright in all of your works as a compilation.  This 
doesn’t require a special form.  On line 6a of the standard form VA for registering claims to 
copyright in works of visual art, enter something like “Works of visual art prepared by author 
between 1995-2003.”  The title of your compilation can be something like “John Doe Works: 1995-
2002.”   

Do not, however, entertain the notion that this compilation registration will suffice to ensure 
your protection.  It won’t.  So why do it?  If you ever need to sue someone for infringement of one of 
the works included in this compilation, this “umbrella” registration will get you through the door of 
the courthouse.  If you have no registration certificate, you can’t even bring suit (or, if you attempt to 
bring suit without a registration, your claim will be dismissed until you can show the court that you 
have registered your claim in the disputed work).  The registration certificate covering your entire 
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body of work will be enough for you to bring a claim of infringement of a few of the works.  At least 
your cease and desist letter will have some teeth when you can insert the registration number.  And 
for thirty bucks, it’s not a bad return.   

Then why won’t this blanket registration finish your copyright registration quest?  The “fair 
use” doctrine will limit your ability to recover on this blanket registration.  The fair use doctrine 
exists to limit a copyright owner’s right to stop others from using copyrighted works.  Even if 
someone has copied, published, or distributed your work, that person might still be off the hook if he 
can show fair use.  Courts determine whether a use was “fair” by looking at four factors: the purpose 
of the use (i.e., educational or commercial), the nature of the work (an unpublished work is more 
protected than a published one under this factor), the effect on the market for the work (that is, does 
the infringing activity hamper your ability to sell your product), and, most importantly for this 
discussion, the amount taken in relation to the entire work.  If an infringer takes a relatively small 
amount of the total work, that person’s copying is likely to be considered fair use.   

Do the math.  If you have a blanket registration for five hundred works, and someone copies 
only one of those works without your permission, then the “amount taken in relation to the entire 
work” is miniscule.  The blanket registration might get you through the courthouse door, but it won’t 
likely get you much farther.  To be fair, “fair use” is a question of fact that, normally, a jury must 
decide.  In the hypothetical 500 to 1 situation, however, a court is likely to hold that, as a matter of 
law, copying one-five-hundredths of a work is too insignificant to give rise to copyright 
infringement.  If someone copies one hundred of the five hundred works in the collection, however, 
you would probably get to a jury (and might even be able to overcome the fair use assertion).   

What’s the next step in the registration process?  Rank order your work by importance.  
Don’t rely on your own impression of which works are your best.  Take your whole collection to 
trusted friends and your licensing agent.  If you don’t have a licensing agent yet, find an experienced 
art licensing agent who would be willing to look at your portfolio to help you prioritize your work, 
perhaps for an hourly fee.  Note which works most people seem to like.  Pay attention to the places 
in your portfolio where people seem to pause.  Observe facial expressions and body language.  These 
clues will help tell you which of your works are most likely to be infringed, because they are the 
most likely to make someone a profit.   

Prioritize all of your work, not just the top ten, and be honest.  Works that you love but that 
you never intend to shop probably belong near the bottom of the list.  I suggest a spreadsheet: 
column one contains a digital image (jpeg or gif) of the work, column two contains the title of the 
work, and column three contains the date the work was created (at least the year).  Leave columns 
four and five blank for now, but title those columns “Registration Number” and “Registration Date.”  
This spreadsheet will be useful in a variety of situations, from attaching (edited) to a licensing 
agreement to preparing your will.   

Once you have a hierarchy of your work, start sending in copyright applications for the 
individual works until you’ve reached your budget.  If you have a particularly large volume of work, 
or a particularly small budget, you might consider blanket registrations for smaller groups of works, 
for example, ten works in one compilation.  Of course, this strategy has the same problem as the 
omni-inclusive registration mentioned above.  Trying to protect one-tenth of an entire work may not 
get you all the way home in an infringement action.   

Revisit your registration strategy periodically, no less frequently than yearly.  Adjust your 
spreadsheet and your hierarchy to include new works created in the interim.  Set a new budget for 
registering works.  Ideally, after, say, five years, you will have individual registrations for each of 
the most important works in your portfolio.  Each time you create a new work, you can simply file 
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an application for that work individually, if your budget allows.  Keep your registration certificates 
in a safe, fire-proof location like your safe deposit box.  Keep a photocopy for your records.  
Remember, as an art licensor, you have to be a businessperson.  Your art is your most important 
asset next to your ability to create it, your talent.  Obtaining copyright registrations for your most 
important assets is like purchasing insurance: you may never need to use it, but you’ll be glad to 
have it if you do.   
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COPYRIGHTS IN BANKRUPTCY 
 

These days it seems like bankruptcy is the only industry that’s hopping.  Licensors, licensees 
and agents have been affected, and have often been caught off guard at how their licensing deals can 
change or evaporate as their licensing partners navigate a bankruptcy.  This area is especially 
important for those involved in software, art, or music licensing deals, as copyright licensing 
contracts are given special treatment under the Bankruptcy Code.   

During a bankruptcy, the debtor turns over its entire estate to a trustee.  Usually, the trustee 
has broad powers over the debtor’s contracts and can choose to either assume the contracts, assign 
the contracts to some other party, or reject the contracts entirely.  Not so with contracts involving 
copyrights, the very contracts that run the software and art-licensing businesses.  What follows is an 
overview of the bankruptcy process as it relates to the parties to a copyright licensing contract. 

Licensee Bankruptcy 

First, because the licensee is most often the party remitting royalty payments to the licensor, 
the licensee usually owes some money to the licensor.  This makes the licensor a creditor, and as 
such, the licensor should interject itself into the bankruptcy as a creditor.  If the trustee rejects the 
licensing agreement or consulting agreement, the licensee must pay the other party any debt that 
accrued after it filed the bankruptcy petition (“post-petition debt”). 

The trustee can also assign the licensing contract or consultant’s agreement to a third party.  
If the trustee chooses this option, the debtor must pay the licensor or consultant both pre-petition and 
post-petition debt, as well as give adequate assurance that the third party will be able to perform its 
obligations under the contract going forward (often the third-party assignee is a separate but related 
entity such as a holding company).  The debtor must also pay all pre- and post-petition debt if the 
trustee decides to assume the contract, effectively keeping the parties’ relationship at the status quo.  
While these seem like great options because the licensor gets all of its money, the debt recovered 
might not be worth the price of remaining tied to a contract with a bankrupt licensee or a third party 
licensee whom the licensor or consultant has never met.  As a practical matter, however, the licensor 
faced with this situation has few choices for ensuring the viability of the assumed or assigned 
contract.   

Licensor Bankruptcy 

The Bankruptcy Code contains provisions specific to licensing arrangements involving 
copyrights.  While a trustee can choose to reject most other contracts, when the debtor is a copyright 
licensor, the licensee can prevent the rejection by exercising its right to enforce the agreement 
through its term (and any renewal terms that the licensee can demand), effectively forcing the 
licensor to continue licensing the properties involved.  This is all the licensee’s choice: if the licensee 
would rather see the agreement die, the licensee can choose not to exercise these rights.  This 
provision effectively bars a licensor from using bankruptcy as a vehicle for terminating licensing 
contracts it doesn’t like.   
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Of course, the best defense is always a good offense, and bankruptcy is no exception.  
Licensors, licensees, agents and consultants can take a number of steps during the contract 
negotiation to ensure smooth and favorable treatment during a bankruptcy.   

1. First, do your research before you sign the contract.  Find out everything you can 
about the licensees, licensors, consultants or agents you’re thinking of working with.  
Do they pay bills on time?  Do they have a lot of creditors (you can find this out by 
looking at UCC filings)? Is this a company that changes name and form every few 
years, making a trip through bankruptcy each time?  Ask about payment history and 
diligence in marketing. 

2. Spell out the payment terms clearly.  If you’re a licensor, make sure your 
licensor/agent agreement requires the agent to expressly recognize that it holds 
neither legal nor equitable title to any royalties it collects on your behalf, and that it 
holds those funds in trust for you.  This will help negate any argument the agent (or 
the agent’s other creditors) may make that those funds are not held in trust.   

3. Similarly, your contract should state that it is a personal services contract (if indeed, 
it is), and that it cannot be assigned for that reason.  This again will help negate the 
trustee’s ability to assign the contract to a third party.   

With a bit of up front diligence, all the parties to a copyright licensing agreement can efficiently 
navigate the bankruptcy process, minimizing revenue loss and wasted time. 
 
 


